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Rule 39-26-703–1.  Protective Claims for Sales or Use Tax Refunds.
Basis and Purpose. The bases for this rule are sections 39-21-112(1) and 39-26-703, C.R.S. The purpose of this rule is to provide guidance regarding protective claims for sales and use tax refunds.  
(1)
General Rule. The Department has discretion in deciding how to process protective claims. In general, it is in the interests of the Department and taxpayers to delay action on protective claims until the pending litigation or other contingency is resolved.
(2)
Protective Claims Defined. 
(a)
A protective claim is a present claim for refund of sales or use tax: 
(i)
that is contingent on future events, such as the resolution of pending litigation or reasonably expected changes in the tax law, other legislation, or regulations; 
(ii)
where the future event is unlikely to occur until after the time period for filing a claim for refund expires such that the claim’s validity cannot be determined when it is filed; and
(iii)
that the Department may immediately allow or disallow once the contingency is resolved.
(b)
A refund claim is not a protective claim merely because the claimant labels it as such. For example, a refund claim that fails to state an actual amount of the claim or provide required documentation because of the taxpayer’s failure to compile records, rather than from a stated contingency affecting the amount of the claim, is not a protective claim.
(3)
Requirements for Protective Claims. A protective claim must satisfy all of the following requirements:

(a)
The claim must be in writing and signed by the claimant.

(b)
The claim must include the claimant’s name, address, and either social security number (if the claimant is an individual) or federal employer identification number or Colorado account number (if the claimant is a corporation, partnership, or other legal entity).

(c)
The claim must identify and describe the contingencies upon which it depends.

(d)
The claim must clearly alert the Department to the nature of the claim.

(e)
The claim must identify the specific calendar month(s) for which the refund is sought.
(4)
Submission of Additional Data, Information, and Documentation. A refund applicant who submits a valid protective claim that satisfies all of the requirements of paragraph (3) of this rule by the applicable deadline pursuant to section 39-26-703(2)(d), C.R.S.:

(a)
may supplement their claim with additional data, information, and documentation submitted to the Department promptly upon resolution of the contingency upon which the protective claim is based; and
(b)
must submit to the Department within sixty days of the resolution of the contingency upon which the protective claim is based all data, information, and documentation required by Rule 39-26-703–2, if the applicant did not previously submit all the required data, information, and documentation.
(5)
Penalty Assessment for Incomplete Claims. If the Department identifies an application for refund at the time of filing as a protective claim filed in order to preserve the right to a refund prior to the expiration of the statute of limitations and all of the requirements of paragraph (3) of this rule are met, the Department shall determine if the claim for refund is subject to the penalty under section 39-26-703(5)(a)(I)(A), C.R.S., after the claim for refund is perfected as described in Rule 39-26-703–2(8). However, the identification of refund claim as a protective claim does not preclude the Department from deciding how to process it (see paragraph (1) of this rule). 
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