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Rule 39-22-504–2.  Colorado Net Operating Losses for C Corporations.

Basis and Purpose. The bases for this rule are sections 39-21-112(1), 39-22-103(5.3), 39-22-304(2)(c), 39-22-304(3)(g), and 39-22-504, C.R.S. The purpose of this rule is to provide guidance regarding the Colorado net operating loss deduction allowed to C corporations.

(1)
Allocation of Federal Net Operating Loss to Colorado. The Colorado net operating loss of a C corporation is computed in the same manner as a federal net operating loss, except that the Colorado net operating loss is only that portion of the federal net operating loss that is allocated to Colorado pursuant to article 22 of title 39, C.R.S., and this rule. Subject to the limitation described in paragraph (1)(d) of this rule, the portion of the federal net operating loss that is allocated to Colorado shall be determined by modifying the federal net operating loss as prescribed in paragraph (1)(a) of this rule and apportioning and allocating the resulting modified federal net operating loss, if any, as prescribed in paragraph (1)(b) of this rule. 
(a)
Modification of Federal Net Operating Loss. For the purpose of Colorado income tax, the federal net operating loss of a C corporation computed pursuant to section 172 of the Internal Revenue Code, represented as a negative amount, shall be modified by any addition, subtraction, or other modification required or allowed in the calculation of the net income of the C corporation for the loss year, including, but not limited to:

(i)
any addition required by section 39-22-304(2), C.R.S.;

(ii)
any subtraction allowed by section 39-22-304(3), C.R.S.; and
(iii)
any exclusion of foreign source income pursuant to section 39-22-303(10), C.R.S. 
(b)
Allocation and Apportionment of Modified Federal Net Operating Loss. For the purpose of Colorado income tax, the modified federal net operating loss of a C corporation computed pursuant to paragraph (1)(a) of this rule shall be allocated and apportioned pursuant to this paragraph (1)(b).

(i)
Any nonapportionable income, as defined by section 39-22-303.6(1)(c), C.R.S., included in a C corporation’s gross income shall be subtracted from the modified federal net operating loss computed pursuant to paragraph (1)(a) of this rule. In the event of a loss, such as a capital loss, that is nonapportionable income, such loss shall be added to the modified federal net operating loss.

(A) 
Example 1. If a taxpayer’s modified federal net operating loss is ($100,000) and includes nonapportionable income of $50,000, the $50,000 of nonapportionable income is subtracted pursuant to paragraph (1)(b)(i) of this rule, with ($150,000) as the result.

(B) 
Example 2. If a taxpayer’s modified federal net operating loss is ($100,000) and includes a ($50,000) loss that is nonapportionable income, the ($50,000) loss that is nonapportionable income is subtracted pursuant to paragraph (1)(b)(i) of this rule as a negative amount, with ($50,000) as the result.  

(ii)
The amount computed pursuant to paragraph (1)(b)(i) of this rule, shall be multiplied by the fraction determined pursuant to section 39-22-303.6(4)(a), C.R.S., for the C corporation for the loss year.
(iii)
Any nonapportionable income, as defined by section 39-22-303.6(1)(c), C.R.S., included in a C corporation’s gross income and allocated to Colorado pursuant to section 39-22-303.6(7), C.R.S., shall be added to the amount computed pursuant to paragraph (1)(b)(ii) of this rule.
(c)
Combined, Consolidated, Combined-Consolidated, and Separate Filing. In the case of combined return filed pursuant to section 39-22-303(11), C.R.S., a consolidated return filed pursuant to section 39-22-305, C.R.S., or a combined-consolidated return filed pursuant to sections 39-22-303(11) and -305, C.R.S., the Colorado net operating loss shall be calculated with respect only to the C corporations that are included in such combined, consolidated, or combined-consolidated return. 
(d)
If the Colorado net operating loss calculated pursuant to paragraph (1) of this rule exceeds the amount of the federal net operating loss, the Colorado net operating loss is limited to the amount of the federal net operating loss. 

(i)
If a group of C corporations filing a combined, consolidated, or combined-consolidated return does not collectively have a federal net operating loss for a tax year, that group does not have a Colorado net operating loss for that tax year.

(ii)
If a C corporation filing a separate return does not have a federal net operating loss for a tax year, that C corporation does not have a Colorado net operating loss for that year.
(2)
Carryforward of Colorado Net Operating Losses. Colorado net operating losses may be carried forward as prescribed in section 39-22-504(3), C.R.S. The entire amount of the Colorado net operating loss for any tax year shall be carried to the earliest of the tax years to which such loss may be carried.
(3)
Limitations on Colorado Net Operating Loss Deduction. 

(a)
Except as provided in section 39-22-504(1)(b), C.R.S., and this paragraph (3), the Colorado net operating loss deduction allowed for any taxable year shall be subject to the same limitations that apply with respect to the federal net operating loss deduction allowed pursuant to section 172 of the Internal Revenue Code.

(i)
Limitations applicable to the Colorado net operating loss deduction include, but are not limited to, the limitations prescribed:

(A)
by section 172(a)(2) of the Internal Revenue Code, subject to the requirements of section 39-22-504(1)(b), C.R.S., and paragraph (3)(c) of this rule;

(B)
by sections 381, 382, and 384 of the Internal Revenue Code; and

(C)
by 26 CFR §§ 1.1502-1 and 1.1502-21.  

(ii)
The Treasury Regulations incorporated by reference in paragraph (3)(a)(i)(C) of this rule are the versions of those regulations in effect as of {date to be determined prior to rulemaking} and does not include any later amendments or editions of these regulations. Copies of these regulations are available online at {URL for incorporated versions of Treasury Regulations to be added prior to rulemaking}.   

(iii)
Except as otherwise provided in this rule, for the purpose of the Colorado net operating loss deduction for a C corporation:

(A)
any limitation imposed under the Internal Revenue Code in relation to federal taxable income shall be determined with respect to the Colorado net income as modified, allocated, and apportioned pursuant to article 22 of title 39, C.R.S., and this rule; and

(B)
any limitation imposed under the Internal Revenue Code in relation to C corporations included in a federal consolidated return shall apply with respect to any C corporation included in a Colorado combined, consolidated, or combined-consolidated return.  

(b)
For its application to the Colorado net operating loss deduction, the net operating loss limitation prescribed by section 382 of the Internal Revenue Code shall be apportioned to Colorado using the Colorado apportionment fraction determined pursuant to section 39-22-303.6(4)(a), C.R.S., for the loss corporation for the last full tax year prior to the change in ownership. If the loss corporation’s Colorado apportionment fraction for the last full tax year prior to the change in ownership does not fairly represent the extent of the loss corporation's business activity in Colorado, the loss corporation may petition for, or the executive director may require, an alternative method for apportioning the limitation prescribed by section 382.  

(c)
The 80 percent limitation prescribed by section 172(a)(2) of the Internal Revenue Code and section 39-22-504(1)(b), C.R.S., shall apply to Colorado net operating loss deductions, subject to the following requirements:

(i)
The 80 percent limitation shall apply to Colorado net operating loss deductions claimed for losses arising in taxable years beginning after December 31, 2017, regardless of the tax year for which the deduction is claimed.

(ii)
The 80 percent limitation shall apply with respect to a C corporation’s Colorado net income:

(A)
as reduced by any deduction allowed pursuant to section 250 of the Internal Revenue Code;

(B)
as reduced by any excess inclusion, as defined in section 860E of the Internal Revenue Code, included in the C corporation’s federal taxable income;

(C)
as modified pursuant to Colorado law, including but not limited to, sections 39-22-303(10), -304, and -518, C.R.S.;

(D)
as apportioned and allocated pursuant to section 39-22-303.6, C.R.S.; and

(E)
as reduced by any Colorado net operating loss deduction allowed pursuant to section 39-22-504, C.R.S., for a loss arising in a taxable year beginning prior to January 1, 2018.
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