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Rule 39-26-718.  Charitable Organizations.
Basis and Purpose. The bases for this rule are sections 39-21-112(1), 39-26-102(2.5), 39-26-713(2)(d), and 39-26-718, C.R.S. The purpose of this rule is to provide clarification regarding sales and use tax exemptions for charitable organizations.
(1)
General Rule.
(a)
 All purchases made by charitable organizations in accordance with the requirements of sections 39-26-713(2)(d) and 39-26-718, C.R.S., and this rule are exempt from sales and use taxes imposed pursuant to article 26 of title 39, C.R.S.
(b)
 Under the conditions prescribed in section 39-26-718(1)(b), C.R.S., and this rule, sales made by charitable organizations are exempt from sales tax imposed pursuant to article 26 of title 39, C.R.S.
 



(2)
Charitable Organizations.
(a)
Except as provided in this paragraph (2)(a), the requirements and definitions in 26 CFR § 1.501(c)(3)-1, revised as of June 30, 2017, which are hereby incorporated by reference, shall apply in determining whether an organization is a charitable organization as defined by section 39-26-102(2.5), C.R.S. This rule does not include any later amendments or editions of 26 CFR § 1.501(c)(3)-1. A copy of 26 CFR § 1.501(c)(3)-1, revised as of June 30, 2017, is available for public inspection during regular business hours at the Department of Revenue, 1881 Pierce St., Lakewood, CO 80214 and is available from the U.S. Government Publishing Office online at https://www.govinfo.gov/content/pkg/CFR-2019-title26-vol9/pdf/CFR-2019-title26-vol9-sec1-501c3-1.pdf at no cost. This paragraph (2)(a) shall not apply with respect to any veterans’ organization registered under section 501(c)(19) of the federal “Internal Revenue Code of 1986”, as amended. 

 
























(b)
Federal Tax-Exempt Status.

(i)
An entity that holds a determination letter from the Internal Revenue Service recognizing its exemption pursuant to section 501(c)(3) or 501(c)(19) of the Internal Revenue Code is provisionally presumed to qualify as a charitable organization pursuant to section 39-26-102(2.5), C.R.S. However, the Department is not bound by an IRS determination of an entity’s exempt status, and the Department may independently evaluate whether the entity qualifies as a charitable organization pursuant to section 39-26-102(2.5), C.R.S.



(ii)
 An entity that holds a determination letter from the Internal Revenue Service recognizing its exemption pursuant to any section of the Internal Revenue Code other than sections 501(c)(3) and 501(c)(19) is not presumed to qualify as a charitable organization pursuant to section 39-26-102(2.5), C.R.S., even if that entity performs some charitable services or provides funding to a charitable organization.
(3)
Application for Exemption Certificates.
(a)
Any charitable organization located in Colorado may submit to the Department a completed form DR 0715, Application for Sales Tax Exemption for Colorado Organizations, to request a certificate recognizing the charitable organization’s tax exempt status. Such application must include:

(i)
a copy of the Articles of Incorporation or Articles of Organization the applicant filed with the Colorado Secretary of State;

(ii)
a copy of the Certificate of Good Standing most recently issued by the Colorado Secretary of State for the applicant;

(iii)
a copy of the applicant’s latest financial statement reflecting sources of Colorado income and expenses or, in the case of an applicant that has not yet commenced operations, a projected statement; and

(iv)
a copy of a letter from the IRS regarding the organization's tax-exempt status, such as:

(A)
a determination letter recognizing the applicant’s tax-exempt status;

(B)
in the case of any entity that is exempt, pursuant to section 508(c)(1)(A) of the Internal Revenue Code, from the requirement to apply for recognition of tax-exempt status, a letter from the IRS acknowledging it has no record of recognizing the organization’s tax-exempt status, along with form DR 0716, Statement of Nonprofit Church, Synagogue, or Organization; or

(C)
in the case of a subordinate organization, a group exemption letter issued by the IRS to the central organization to which the applicant is subordinate, along with a written statement from the central organization acknowledging its affiliation with the applicant.
(b)
Notwithstanding a determination by the IRS of an applicant’s exempt status, the Department may conduct, either before or after the issuance of an exemption certificate, an independent review to determine whether the organization qualifies as a charitable organization pursuant to section 39-26-102(2.5), C.R.S.
 










(4)
Purchases by Charitable Organizations.




(a)
All purchases made by charitable organizations in the conduct of their regular charitable functions and activities and in accordance with the requirements of sections 39-26-713(2)(d) and 39-26-718, C.R.S., and this rule are exempt from sales and use tax imposed pursuant to article 26 of title 39, C.R.S. 

(b)
Fundraising activities are considered to be part of a charitable organization’s regular charitable functions and activities, except to the extent that such fundraising activities constitute an unrelated trade or business as defined in section 513 of the Internal Revenue Code. 
(c)
An unrelated trade or business, as defined in section 513 of the Internal Revenue Code, is not part of a charitable organization’s regular charitable functions and activities and any purchase made in the conduct of an unrelated trade or business does not qualify for exemption pursuant to sections 39-26-713(2)(d) and 39-26-718, C.R.S., and this rule.
(d)
Direct Payment Required. To qualify for exemption, a purchase must be made directly with the charitable organization’s funds. For any purchase of two-hundred fifty dollars or more, payment must be made with a check or credit card issued in the organization’s name. Purchases not made with the funds of a charitable organization do not qualify for exemption, regardless of whether the charitable organization subsequently reimburses the purchaser.

(e)
Whenever a charitable organization purchases tangible personal property (such as cards, food, cars, etc.) that is to be transferred to anyone else for personal use and all or part of the price of the goods is recouped from the user through direct payment, donation, or games of chance, the organization's exempt status does not apply and the organization must pay the applicable sales or use tax. For the purpose of this paragraph (4)(e), “personal use” means any use by the transferee that is not exclusively in furtherance of the regular charitable functions and activities of the exempt organization.
 


(5)
Sales by Charitable Organizations.
(a)
General Rule. Sales made by charitable organizations are generally not exempt from sales tax, unless the sale qualifies for exemption pursuant to section 39-26-718(1)(b), C.R.S., and this rule. A charitable organization engaged in the business of selling at retail and that makes sales that do not qualify for exemption must have a sales tax license and collect and remit tax in the same manner as any other retailer.
 


(b)
Exemption for Low Sales Volume. 

(i)
A sale by a charitable organization made on or after January 1, 2020 is exempt from sales tax if:

(A)
the funds raised by the charitable organization through its sales are retained by the organization to be used in the course of the organization's charitable service;

(B)
the net proceeds from sales by the charitable organization otherwise subject to Colorado sales tax made during the preceding calendar year do not exceed forty-five thousand dollars; and

(C)
either:

(I)
the net proceeds from all sales by the charitable organization otherwise subject to Colorado sales tax made during the current calendar year do not exceed forty-five thousand dollars; or

(II)
the sale occurs prior to the date on which the cumulative net proceeds from sales by the charitable organization otherwise subject to Colorado sales tax made during the current calendar year exceed forty-five thousand dollars.
(ii)
If the conditions of paragraphs (5)(b)(i)(A) and (5)(b)(i)(B) are met and the net proceeds from the charitable organization’s sales in the current calendar year exceed forty-five thousand dollars:

(A)
all sales made by the charitable organization prior to the date the net proceeds for the current calendar year exceed forty-five thousand dollars are exempt; and

(B)
all sales made by the charitable organization on or after the date the net proceeds for the current calendar year exceed forty-five thousand dollars are subject to sales tax.

(iii)
As used in paragraph (5)(b) of this rule:

(A)
 “Net proceeds” means the total gross receipts from sales made by the charitable organization minus expenses directly attributable to sales made by the charitable organization. “Net proceeds” do not include any portion of the purchase price that is treated as a donation pursuant to paragraph (5)(b)(iv) of this rule.
(B)
“Expenses directly attributable to sales made by the charitable organization” means expenses that would not have arisen but for the sales made by the charitable organization, such as the cost to the charitable organization of the goods sold. “Expenses directly attributable to sales made by the charitable organization” includes any cost incurred by the charitable organization to acquire goods and services the charitable organization resells. “Expenses directly attributable to sales made by the charitable organization” do not include indirect and overhead costs, such as: 
(I)
administrative staff wages; 
(II)
insurance, unless purchased specifically with respect to the charitable organization’s sales activity;
(III)
rent otherwise due independent of the charitable organization’s sales activity;

(IV)
property taxes; and 
(V)
other expenses that would be incurred by the charitable organization independent of the charitable organization’s sales activity.
(iv)
Donations. 

(A)
No part of any payment received by a charitable organization in consideration for goods or services is considered a donation and excluded from net proceeds unless:

(I)
the fair market value of the goods and services have been estimated by the charitable organization in good faith; and

(II)
the purchaser intends to make a payment in an amount that exceeds the fair market value of the goods or services and makes a payment in an amount that exceeds the fair market value of the goods or services.

(B)
Amount That is Considered a Donation. If the conditions described in paragraph (5)(b)(iv) of this rule are met, the amount that is considered a donation and excluded from net proceeds is the amount by which:

(I)
the amount of cash paid and the fair market value of any property (other than cash) transferred by the purchaser to the charitable organization exceeds
(II)
the fair market value of the goods or services the charitable organization provides in return.

(C)
In Consideration For. For the purpose of this rule, a charitable organization provides goods or services in consideration for a purchaser's payment if, at the time the purchaser makes the payment to the charitable organization, the purchaser receives or expects to receive goods or services in exchange for that payment. Goods or services a charitable organization provides in consideration for a payment by a purchaser include goods or services provided at the time of payment or at any other time.
(D)
Good Faith Estimate of Fair Market Value. For the purpose of this paragraph (5)(b), “fair market value” means the price at which the property would change hands between a willing buyer and a willing seller, neither being under any compulsion to buy or sell and both having reasonable knowledge of relevant facts. The charitable organization may use any reasonable methodology in making a good faith estimate of fair market value, provided it applies the methodology in good faith.
(E)
Recordkeeping Requirements. If any part of a payment received by a charitable organization in consideration for goods or services is considered a donation pursuant to this paragraph (5)(b)(iv), the charitable organization must maintain records including the purchaser’s name, the amount of the payment, the date the payment was made, the charitable organization’s good faith estimate of the fair market value, and the amount of the donation. The charitable organization must retain such records for a period of not less than three years following the due date for the charitable organization’s remittance of sales tax imposed on the purchase price for the good or service.
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