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Special Rule 47.  Food.
Basis and Purpose. The statutory bases for this rule are sections 29-2-105(1)(d)(I)(C), 39-21-112(1), 39-26-102(4.5), 39-26-104(1)(e), 39-26-127, and 39-26-707, C.R.S. The purpose of this rule is to provide clarification on the definition of food.
(1)	General Rules.
(a)	Food Purchased with SNAP Benefits. Any purchase of SNAP-eligible food made with SNAP benefits is exempt from state and state-administered local sales and use taxes.
(b)	Food Purchased with WIC Benefits. Any purchase of WIC-eligible food made with WIC benefits is exempt from state and state-administered local sales and use taxes.
(c)	Food Purchased with Neither SNAP nor WIC Benefits. Food that does not qualify for exemption as described in paragraphs (1)(a) and (1)(b) of this rule is exempt from state sales and use taxes to the extent, and under the conditions, provided in paragraph (3) of this rule and sections 39-26-102(4.5) and 39-26-707, C.R.S.
(2)	Definitions. As used in this rule, unless the context otherwise requires:
(a)	“General food exemption” means the exemption for food purchased with neither SNAP nor WIC authorized by section 39-26-707(1)(e) and (2)(d), C.R.S.
(b)	“SNAP” means the Supplemental Nutrition Assistance Program as defined in 7 U.S.C. sec. 2012(t).
(c)	“SNAP-eligible food” means “food” as defined by 7 U.S.C. sec. 2012(k). 
(d)	“WIC” means the Special Supplemental Food Program for Women, Infants, and Children authorized by 42 U.S.C. sec. 1786.
(e)	“WIC-eligible food” means “supplemental food” as defined by 42 U.S.C. sec. 1786(b)(14).
(3)	General Food Exemption.
(a)	State Sales and Use Tax. Except as provided in sections 39-26-102(4.5) and 39-26-707(1.5) and (2)(d), C.R.S., and this rule, food for domestic home consumption, as defined in 7 U.S.C. sec. 2012 (k), as amended, for SNAP purposes, is exempt from state sales and use tax under the general food exemption.
(i)	Although the general food exemption is based on the SNAP definition of “food,” the applicability of the exemption is determined without regard to whether the retailer participates in SNAP or can accept SNAP benefits.
(ii)	Food sold through vending machines can qualify for the general food exemption regardless of whether SNAP can be used to buy food through the machine.
(iii)	Hot foods or hot food products ready for immediate consumption are excluded from the SNAP definition of “food” and therefore do not qualify for the general food exemption.
(iv)	Sales tax is imposed upon the amount paid for food or drink served or furnished by any vendor described in section 39-26-104(1)(e), C.R.S., including any food or drink sold on a “take-out” or “to-go” basis and any food or drink delivered by the vendor or a third party to the customer’s location.
(A)	Presumptions.
(I)	Any sale of food or drink by any vendor described in section 39-26-104(1)(e), C.R.S., is presumed to be taxable, except as otherwise provided in this rule. However, this presumption does not apply to the sale of items that are sold neither hot nor for immediate consumption and are instead packaged, marketed, and sold for domestic home consumption.
(II)	Any business that serves or furnishes food for immediate consumption at tables, chairs, or counters on or near the premises, or from trays, glasses, dishes, or other tableware provided by the business is presumed to be a vendor described in section 39-26-104(1)(e), C.R.S.
(B)	Specific Types of Vendors.
(I)	Bakery and Pastry Shops that Do Not Have Eating Facilities. Bakeries and pastry shops that do not have eating facilities are not presumed, under paragraph (3)(a)(iv)(A)(II) of this rule, to be vendors described in section 39-26-104(1)(e), C.R.S. 
(II)	Bakery and Pastry Shops that Do Have Eating Facilities. Bakeries and pastry shops that have eating facilities are presumed, under paragraph (3)(a) (iv)(A)(II) of this rule, to be vendors described in section 39-26-104(1)(e), C.R.S. Consequently, their sales are presumed, under paragraph (3)(a)(iv)(A)(II) of this rule, to be taxable. However, this presumption does not apply to their sale of items that are sold neither hot nor for immediate consumption and are instead packaged, marketed, and sold for domestic home consumption. 
(III)	Ice Cream Shops. Ice cream shops that sell ice cream cones, cups, sundaes, and other similar items for immediate consumption are vendors described in section 39-26-104(1)(e), C.R.S. Consequently, their sales are presumed, under paragraph (3)(a)(iv)(A)(I) of this rule, to be taxable. However, this presumption does not apply to their sale of items that are not sold for immediate consumption and are instead packaged, marketed, and sold for domestic home consumption.
(b)	State-Administered Local Sales Taxes.
(i)	Regional Transportation District and Scientific and Cultural Facilities District Sales and Use Taxes. The general food exemption applies to Regional Transportation District and Scientific and Cultural Facilities District sales and use taxes in the manner described in paragraph (3)(a) of this rule. In accordance with section 39-26-127(1)(c), (2), and (3), C.R.S., the exemption allowed with respect to Regional Transportation District and Scientific and Cultural Facilities District sales and use taxes does not apply to candy or soft drinks as defined in section 39-26-707(1.5)(b) and (2)(d)(II), C.R.S.
(ii)	Other Special District Sales and Use Taxes. Except as otherwise provided in paragraph (3)(b)(i) of this rule and this paragraph (3)(b)(ii), the general food exemption applies to the sales and use taxes administered by the Department for any special district, as defined in section 29-2-201(9), C.R.S., in the manner described in paragraph (3)(a) of this rule. In accordance with section 39-26-127(1)(c), (2), and (3), C.R.S., the exemption allowed with respect to special district sales and use taxes applies to candy or soft drinks as defined in section 39-26-707(1.5)(b) and (2)(d)(II), C.R.S. In the event that candy or soda are excluded from the definition of “food” in 7 U.S.C. sec. 2012(k), via a waiver or other process, such items would become excluded from the general food exemption.
(iii)	State-Administered Town, City, and County Sales Taxes. The general food exemption applies to state-administered town, city, and county sales taxes only if the town, city, or county has expressly included the exemption in its sales tax ordinance or resolution pursuant to section 29-2-105(1)(d)(I)(C), C.R.S. In accordance with section 39-26-127(1)(c) and (2), the exemption allowed with respect to state-administered town, city, and county sales taxes applies to candy or soft drinks as defined in section 39-26-707(1.5)(b) and (2)(d)(II), C.R.S. only if the town, city, or county has expressly included the exemption in its sales tax ordinance or resolution pursuant to section 29-2-105(1)(d)(I)(C), C.R.S. In the event that candy or soda are excluded from the definition of “food” in 7 U.S.C. sec. 2012(k), via a waiver or other process, such items would become excluded from the general food exemption.
(c)	Exclusions.
(i)	Except as otherwise provided in section 39-26-127, C.R.S., and this rule, the general food exemption does not apply to:
(A)	Any item excluded from the definition of “food” in 7 U.S.C. sec. 2012(k) and any item determined by the United States Department of Agriculture (USDA) to be ineligible for purchase with SNAP benefits;
(I)	If Colorado is granted a waiver from the USDA to amend the definition of “food” in 7 U.S.C. sec. 2012(k), then the amended definition, as approved by the waiver, shall apply accordingly.
(B)	Any items specifically excluded from the definition of “food” in section 39-26-102(4.5), C.R.S.; and
(C)	Candy or soft drinks as defined in section 39-26-707(1.5)(b) and (2)(d)(II), C.R.S., and paragraphs (3)(c)(iii) and (3)(c)(iv) of this rule. 
(ii)	As used in section 39-26-102(4.5), C.R.S., and paragraph (3) of this rule:
(A)	“Carbonated water marketed in containers” means water that is naturally or artificially carbonated and marketed in an aluminum, glass, or plastic container;
(B)	“Prepared salads” means salads sold in any size or type of container, that require refrigeration, and that are prepared by the retailer on or off-site, or by a manufacturer for sale to and by a retailer. “Prepared salads” do not include frozen salads. “Prepared salads” include egg salad, potato salad, fruit salad, pasta salad, gelatin salad, bean salad, fish salad, poultry salad, meat salad, and similar prepared salads.
(C)	“Salad bars” means a buffet-style self-service setup that includes precut fruits, vegetables, and meats sold in various sized servings by the pound or plate, usually accompanied by accessory foods and condiments, such as soup, rolls, crackers, and salad dressings.
(D)	“Packaged and unpackaged cold sandwiches” means ready-to-be-eaten sandwiches that can be made on bread, bagels, rolls, pitas, or wraps, and can be made with any filling or number of layers, excluding frozen sandwiches. Packaged and unpackaged cold sandwiches can be prepared by the retailer on or off-site, or by a manufacturer for sale to and by the retailer.
(E)	“Deli trays” means meats, fish, cheeses, fruits, and vegetables sold on trays prepared by or for the retailer on or off-site, or by a manufacturer for sale to and by the retailer.
(iii)	For the purpose of section 39-26-707(1.5)(b)(II) and (2)(d)(II)(B), C.R.S.:
(A)	“Soft drinks” include all such beverages regardless of whether they are sold in liquid form or as powder or concentrates that can be reconstituted as a soft drink.
(B)	“Natural or artificial sweeteners” means an ingredient of a food product that adds a sugary sweetness to the taste of the food product and includes, but is not limited to, corn syrup, dextrose, invert sugar, sucrose, fructose, sucralose, saccharin, aspartame, stevia, fruit juice concentrates, molasses, evaporated cane juice, rice syrup, barley malt, honey, maltitol, agave, and similar natural and artificial sweeteners.
(iv)	For the purpose of section 39-26-707(1.5)(b)(I) and (2)(d)(II)(A), C.R.S.: 
(A)	“Bars” means a product that is sold in the form of a square, oblong, or similar form.
(I)	Example. A retailer sells one‐pound square blocks of chocolate. The blocks of chocolate are bars.
(B)	“Drops” means a product that is sold in a round, oval, pear-shaped, or similar form.
(I)	Example. A retailer sells chocolate chips in a bag. Each individual chocolate chip contains all the ingredients indicated on the label to be considered candy. The chocolate chips are drops. 
(C)	“Pieces” means a portion that has the same make-up as the product as a whole. Individual ingredients and loose mixtures of items that make-up the product as a whole are not pieces. However, if a loose mixture of different items that make up the product as a whole are all individually considered candy and are sold as one product, that product is candy.
(I)	Examples.
(1)	A retailer sells jellybeans in a bag. Each jellybean is made up of the ingredients indicated on the label to be considered candy. Each jellybean is a piece or drop. 
(2)	A retailer sells trail mix in a bag. The product being sold (trail mix) is made up of a mixture of carob chips, peanuts, raisins, and sunflower seeds. The individual items that make up the trail mix are not pieces, but instead are the ingredients, which when combined, make up the trail mix. Therefore, the trail mix is not sold in the form of bars, drops, or pieces. 
(3)	A retailer sells a product called candy lover’s mix. Candy lovers mix is a product that is made up of a loose mixture of jellybeans, toffee, and caramels. Individually, jellybeans, toffee, and caramels are all candy. The sale of the mixture is the sale of candy since all of the individual items that make up the product are individually considered to be candy.
(D)	“Preparation” means a product that is made by means of heating, coloring, molding, or otherwise processing any of the ingredients listed in the candy definition.
(I)	Example. Reducing maple syrup into pieces and adding coloring to make maple candy.
(E)	“Flour” means any ingredient listed as such on the product label. There is no requirement that the “flour” be grain-based and it does not matter what flour is made from.
(I)	Examples.
(1)	The ingredient list for a breakfast bar lists flour as one of the ingredients. This breakfast bar is not candy since it contains flour.
(2)	The ingredient list for a breakfast bar lists peanut flour as one of the ingredients. This breakfast bar is not candy because it contains flour.
(3)	The ingredient list for a breakfast bar that otherwise meets the definition of candy lists whole grain as one of the ingredients but does not specifically list flour as one of the ingredients. This breakfast bar is candy because the word flour is not included in the ingredient list.
(4)	A retailer sells a box of chocolates that are not individually wrapped. The ingredient list on the label for the box of chocolates identifies flour as one of the ingredients. The box of chocolates is not candy since flour is identified as one of the ingredients on the label.
(F)	“Other ingredients or flavorings” includes candy coatings such as carob, vanilla, and yogurt; flavorings or extracts such as vanilla, maple, mint, and almond; and seeds.
(I)	Examples.
(1)	A retailer sells barbeque flavored peanuts. The ingredient label indicates that the product contains peanuts, sugar, and various other ingredients, including barbeque flavoring. Since the barbeque flavored peanuts contain a combination of sweeteners and nuts, flour is not listed on the label, and the nuts do not require refrigeration, the barbeque flavored peanuts are candy.
(2)	A retailer sells barbeque potato chips. Potato chips are potatoes, a vegetable, and are not commonly thought of as candy. The barbeque potato chips are food and food ingredients and not candy. The fact that the ingredient label for the barbeque potato chips indicates that the product contains barbeque seasoning which contains a sweetener does not change the fact that the barbeque potato chips are not commonly thought of as candy.
(G)	“Natural or artificial sweeteners” means an ingredient of a food product that adds a sugary sweetness to the taste of the food product and includes, but is not limited to, corn syrup, dextrose, invert sugar, sucrose, fructose, sucralose, saccharin, aspartame, stevia, fruit juice concentrates, molasses, evaporated cane juice, rice syrup, barley malt, honey, maltitol, agave, and similar natural and artificial sweeteners. 
(H)	A product “requires no refrigeration” if it is not refrigerated at the time of sale or after being opened. For a product to be treated as requiring refrigeration, the product label must indicate that refrigeration is required. If the label on a product that contains multiple servings indicates that it requires refrigeration, smaller size packages of the same product are also considered to require refrigeration. A product that otherwise meets the definition of candy is candy if the product is not required to be refrigerated but is sold refrigerated for the convenience or preference of the customer, retailer, or manufacturer.
(I)	Examples.
(1)	A retailer sells sweetened fruit snacks in a bag that contains multiple servings. The label on the bag indicates that after opening, the sweetened fruit snacks must be refrigerated. The sweetened fruit snacks require refrigeration. 
(2)	A retailer sells sweetened fruit snacks in single serving containers. Other than the packaging, the sweetened fruit snacks are identical to the sweetened fruit snacks in the example above. However, since this container of sweetened fruit snacks only contains one serving, it is presumed that it will be used immediately, and the label does not indicate the product must be refrigerated after the container is opened. Even though the label does not contain the statement that after opening, the sweetened fruit snacks must be refrigerated, these sweetened fruit snacks are considered to require refrigeration since the multiple serving bag of the same sweetened fruit snacks require refrigeration.  
(4)	Split Tenders. The tax treatment of food sales involving split tender is determined under this paragraph (4). “Split tender” is any purchase made with a combination of SNAP or WIC benefits and some other source of funds, such as cash, check, or credit card.
(a)	Split Tender Consisting Exclusively of Food That Is Eligible for the General Food Exemption. In the case of a split tender consisting exclusively of food that is eligible for the general food exemption, the entire transaction is tax-exempt.
(b)	Split Tender Consisting Exclusively of Food That Is Not Eligible for the General Food Exemption. In the case of a split tender consisting exclusively of food that is not exempt under the general food exemption, the portion of the transaction that is paid with SNAP or WIC benefits is tax-exempt, but the portion of the transaction that is paid with some other source of funds, such as cash, check, or credit card, is taxable.
(c)	Split Tender Including Exempt and Non-Exempt Items Under the General Food Exemption. In the case of a split tender including exempt and non-exempt items under the general food exemption, the retailer must first apply the SNAP or WIC benefits to the SNAP- or WIC-eligible food that does not qualify for the general food exemption. Sales tax is imposed on any remaining balance for any items that do not qualify for the general food exemption and are paid with funds other than SNAP and WIC benefits, except to the extent that these items qualify for exemption under another applicable state statute.
(i)	Example. A customer purchases the following items in a grocery store, in each example, an asterisk (*) next to an item indicates that the item does not qualify for the general food exemption:
	Items
	Price

	Carbonated water *
	$ 3.56

	Meat
	15.50

	Canned vegetables
	5.90

	Frozen vegetables
	3.78

	Cold sandwich *
	3.89

	Potato chips
	2.09

	Prepared salad *
	5.00

	Total purchases
	$39.72

	Total purchases not eligible for the general food exemption.
	$12.45


(A)	All of the items in this purchase are SNAP-eligible foods. If $20.00 in SNAP benefits are used, the retailer must first apply the SNAP benefits to the SNAP-eligible foods that do not qualify for the general food exemption (carbonated water, cold sandwich, and prepared salad). Since the total of these taxable items ($12.45) is less than the amount of SNAP benefits used to make the purchase ($20.00), no state sales tax is due on this transaction.
(ii)	Example. Assume the same facts as in the previous example, except that $10.00 in SNAP benefits are used. After applying the SNAP benefits to the $12.45 cost of the items that do not qualify for the general food exemption, a $2.45 balance remains. Sales tax is imposed on the $2.45 remaining balance for items that do not qualify for the general food exemption and are paid with funds other than SNAP benefits. 
(iii)	Example. A customer purchases the following items in a grocery store. In each example, an asterisk (*) next to an item indicates that the item does not qualify for the general food exemption. A hash (#) next to an item indicates that the item is not SNAP-eligible.







	Items
	Price

	Carbonated water *
	$ 3.56

	Meat
	15.50

	Canned vegetables
	5.90

	Frozen vegetables
	3.78

	Cleaning products *#
	3.89

	Potato chips
	2.09

	Prepared salad *
	5.00

	Total purchases
	$39.72

	Total purchases of SNAP-eligible food that is not eligible for the general food exemption.
	$8.56

	Total purchases of items that are not SNAP-eligible food and are not eligible for the general food exemption.
	$3.89


(A)	If $20.00 in SNAP benefits are used, the retailer must first apply the SNAP benefits to the SNAP-eligible foods that do not qualify for the general food exemption, (carbonated water and prepared salad). Since the total of these taxable items ($8.56) is less than the amount of SNAP benefits used to make the purchase ($20.00), no state sales tax is due on the food items included in this transaction. However, the cleaning products cannot be purchased with SNAP benefits and are not eligible for the general food exemption. Therefore, state sales tax is imposed on the $3.89 charge for the cleaning products.
(d)	Split Tender Including State and State-Administered Town, City, and County Sales Taxes. In the case of a split tender including state and state-administered local sales taxes, if a town, city, or county has expressly included the general food exemption in its sales tax ordinance or resolution pursuant to section 29-2-105(1)(d)(I)(C), C.R.S., the general food exemption allowed with respect to such state-administered town, city, and county sales taxes applies to candy or soft drinks, as defined in section 39-26-707(1.5)(b) and (2)(d)(II), C.R.S., in accordance with section 39-26-127(1)(c) and (2), C.R.S. The retailer must first apply the SNAP or WIC benefits to the SNAP- or WIC-eligible food that does not qualify for the general food exemption. State and state-administered sales taxes are imposed on any remaining balance for items that are not eligible for the general food exemption and are paid with funds other than SNAP and WIC benefits. 
(i)	If a town, city, or county has not expressly included the general food exemption in its sales tax ordinance or resolution pursuant to section 29-2-105(1)(d)(I)(C), C.R.S., sales tax is imposed on the remaining balance after SNAP or WIC benefits are applied.
	Items
	Price

	Carbonated water *
	$ 3.56

	Meat
	15.50

	Canned vegetables
	5.90

	Frozen vegetables
	3.78

	Candy *#
	3.89

	Potato chips
	2.09

	Prepared salad *
	5.00

	Total purchases
	$39.72

	Total purchases not eligible for the general food exemption and subject to state sales tax.
	$12.45

	Total purchases not eligible for the general food exemption and subject to Boulder County sales tax
	$8.56

	Total purchases subject to Nederland sales tax
	$39.72











 (A)	Example. Boulder County has expressly included the general food exemption in its sales tax ordinance or resolution pursuant to section 29-2-105(1)(d)(I)(C), C.R.S. In accordance with section 39-26-127(1)(c) and (2), the general food exemption allowed with respect to state-administered town, city, and county sales taxes applies to candy or soft drinks as defined in section 39-26-707(1.5)(b) and (2)(d)(II), C.R.S. only if the town, city, or county has expressly included the general food exemption in its sales tax ordinance or resolution pursuant to section 29-2-105(1)(d)(I)(C), C.R.S. Nederland has not included the general food exemption by ordinance or resolution so all food is subject to its tax.
(I)	A customer purchases the following items in a grocery store. In the example, an asterisk (*) next to an item indicates that the item does not qualify for the general food exemption. A hash (#) next to an item indicates that the item qualifies for the general food exemption allowed for state-administered town, city, and county sales taxes, which applies to candy or soft drinks as defined in section 39-26-707(1.5)(b) and (2)(d)(II), C.R.S., only if the town, city, or county has expressly included the general food exemption in its sales tax ordinance or resolution pursuant to section 29-2-105(1)(d)(I)(C), C.R.S.
(II)	All of the items in this purchase are SNAP-eligible foods. If $10.00 in SNAP benefits are used, the retailer must first apply the SNAP benefits to the SNAP-eligible foods that do not qualify for the general food exemption.
(1)	For state sales tax purposes, after applying the SNAP benefits to the $12.45 cost of the items that do not qualify for the general food exemption (carbonated water, candy, and prepared salad), a $2.45 balance remains. State sales tax is imposed on the $2.45 remaining balance for items that do not qualify for the general food exemption and that are paid with funds other than SNAP benefits.
(2)	For Boulder County sales tax, the total ($8.56) for items that do not qualify for the general food exemption (carbonated water and prepared salad) is less than the amount of SNAP funds used to make the purchase ($10.00) so no Boulder County sales tax is due on this transaction. 
(3)	For Nederland sales tax, if $10.00 of SNAP benefits are used, Nederland sales tax is imposed on $29.72 of the transaction.
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