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Special Rule– 44.  Marketplaces Owned, Operated, or Controlled by Marketplace Facilitators.
Basis and Purpose. The statutory bases for this rule are sections 39-21-112(1), 39-21-103, 39-26-102, 39-26-103, 39-26-104, 39-26-105, 39-26-106, 39-26-109, 39-26-116, 39-26-118, 39-26-122, C.R.S. The purpose of this rule is to establish requirements and conditions applicable to sales made in Colorado in or through marketplaces owned, operated, or controlled by marketplace facilitators.
(1)	General Rule. Every marketplace facilitator doing business in this state, as defined in section 39-26-102(3), C.R.S., is subject to this rule and the provisions of article 26 of title 39, C.R.S., applicable to retailers and all taxes, fees, and charges collected, administered, and enforced pursuant thereto including, but not limited to, the requirement to obtain a license and collect state and state-administered local sales taxes for each sale made in Colorado. A marketplace facilitator that is not doing business in this state, as defined in section 39-26-102(3), C.R.S., is not subject to this rule and the provisions of article 26 of title 39, C.R.S.
(2)	Definitions.
(a)	As used in sections 39-26-102(5.9) and 39-26-105(3)(b)(III), C.R.S., “affiliated persons” or “affiliate” means a person that directly or indirectly, through one or more intermediaries, controls or is controlled by or is under common control with another person.
(b)	As used in section 39-26-102(6) and 39-26-102(6.2), C.R.S., “controlled by a marketplace facilitator” means the marketplace facilitator engages in certain activities in connection with the marketplace that demonstrate control over the marketplace—such as selecting the board of directors or the officers of the person that owns or operates the marketplace, or exercising authority over major business decisions of the marketplace— without owning the marketplace or engaging in the day-to-day operations of the marketplace.
(c)	As used in this rule, “direct sale” means a sale made by a marketplace facilitator or multichannel seller other than a facilitated sale.
(d)	As used in this rule, “facilitated sale” means a sale made by a marketplace seller in or through a marketplace facilitator’s marketplace with whom a marketplace seller has a contract that satisfies the requirements of section 39-26-105(1.5)(c)(I), C.R.S., or from whom the marketplace seller received a certification that satisfies the requirements of section 39-26-105(1.5)(c)(II), C.R.S.
(e)	“Marketplace facilitator's marketplace” or “the person’s marketplace” means a marketplace owned, operated, or controlled by the marketplace facilitator or person.
(f)	The term “marketplace seller,” as defined in section 39-26-102(6), C.R.S., includes every person defined as a “multichannel seller” pursuant to section 39-26-102(6.2), C.R.S.
(g)	To be considered a “retailer,” a marketplace facilitator, marketplace seller, or multichannel seller must be doing business in this state as described in section 39-26-102(3), C.R.S.
(h)	As used in section 39-26-102(5.9)(a)(II), C.R.S., “transmitting or otherwise communicating the offer” includes displaying or describing the product for sale.
(3)	Marketplace Facilitators.
(a)	Licensing. Every marketplace facilitator is required to obtain a license pursuant to sections 39-26-103 and 39-26-105(1.5), C.R.S., regardless of whether any marketplace seller making sales through the marketplace facilitator’s marketplace is required to obtain a license. Each marketplace facilitator shall obtain a single sales tax license for the collection and remittance of sales taxes for both direct sales and facilitated sales; except that a marketplace facilitator that has formed separate legal entities with separate federal employer identification numbers for direct sales and facilitated sales shall obtain a separate sales tax license for each legal entity even if both entities make or facilitate sales through the same marketplace.
(b)	Collection of Sales Taxes. Marketplace facilitators shall collect and remit all applicable state and state-administered local sales taxes for any sale made in Colorado through their marketplace. Each marketplace facilitator shall collect sales taxes on all taxable sales made through its marketplace, regardless of whether any marketplace seller making sales through the marketplace would otherwise be obligated to collect such taxes.
(i)	Marketplace facilitators are responsible for all duties attendant to the collection of tax, including without limitation:
(A)	Determining whether the sale is subject to tax;
(B)	Calculating the taxable price;
(C)	Sourcing the sale and determining the applicable tax rates;
(D)	Collecting and verifying any retail or wholesale license, exemption certificate, or other document necessary to evidence qualification for exemption; and
(E)	Bearing the burden of proving the proper exemption for any sale for which the marketplace facilitator did not collect tax.
(ii)	A marketplace facilitator may not delegate the duties of collection to marketplace sellers or multichannel sellers. A marketplace facilitator may seek guidance from marketplace sellers, but remains liable to the Department for the collection and remittance of all applicable taxes, fees, and charges except as otherwise provided under section 39-26-105(3)(b)(I), C.R.S., and this rule.
(iii)	If a marketplace facilitator and marketplace seller disagree whether a retail sale is subject to certain taxes, fees, and charges, the marketplace facilitator, as the retailer, shall collect all applicable taxes, fees, and charges. A purchaser who believes the marketplace facilitator incorrectly collected certain taxes, fees, and charges may apply to the Department for a refund within the applicable statute of limitations.
(c)	Marketplace Facilitator Sales Tax Liability Relief.
(i)	The relief from liability provided by section 39-26-105(3)(b)(I), C.R.S., applies only with respect to incorrect factual information provided by the marketplace seller.
(A)	Examples of information subject to the safe harbor include, but are not limited to:
(I)	The address to which the tangible personal property, service, or commodity was shipped;
(II)	The amount charged for the tangible personal property, service, or commodity;
(III)	A description of the tangible personal property, service, or commodity offered for sale and its intended use.
(B)	Guidance from a marketplace seller to which the safe harbor does not apply includes:
(I)	Whether the sale is subject to tax;
(II)	The proper calculation of the taxable price;
(III)	The proper sourcing of the sale and the applicable tax rates;
(IV)	The validity and applicability of any retail or wholesale license, exemption certificate, or other document necessary to evidence qualification for exemption; and
(V)	Whether any exemptions apply.
(ii)	In order to avail itself of this relief, a marketplace facilitator shall collect, maintain, and provide upon audit complete and accurate information regarding:
(A)	The marketplace facilitator’s efforts to obtain accurate factual information from the marketplace seller,
(B)	The factual information provided by the marketplace seller on which the marketplace facilitator relied, and
(C)	The identity of the marketplace seller, including the marketplace seller’s legal name, the street address of the marketplace seller’s principal place of business, and current mailing address.
(d)	Retailer’s Service Fee. For sales made on or after January 1, 2020, but before January 1, 2026, the retailer’s service fee allowed to be retained by a marketplace facilitator pursuant to section 39-26-105(1)(d), C.R.S., is limited to one thousand dollars in each filing period for all retail sales, including all direct sales and all facilitated sales, the marketplace facilitator makes regardless of the number of marketplace sellers that make sales in or through the marketplace facilitator’s marketplace. No retailer’s service fee is allowed for sales made on or after January 1, 2026.
(e)	Recordkeeping. Marketplace facilitators are required pursuant to sections 39-21-113 and 39-26-116, C.R.S., to keep any books, accounts, and records necessary to determine the correct amount of tax for a minimum of three years for all direct sales and facilitated sales made through the marketplace.
(4)	Marketplace Sellers and Multichannel Sellers.
(a)	Marketplace sellers are relieved, pursuant to section 39-26-105(1.5)(c), C.R.S., of the liabilities and obligations imposed under the provisions of article 26 of title 39, C.R.S., including, but not limited to, sales tax licensing and collection requirements with respect to a sale only if:
(i)	The marketplace seller makes the sale in or through a marketplace facilitator’s marketplace;
(ii)	The marketplace facilitator is obligated to collect tax with respect to the sale or has otherwise obtained a sales tax license and has agreed voluntarily to be subject to the jurisdiction of this state with respect to the provisions of article 26 of title 39;
(iii)	The marketplace seller has provided to the marketplace facilitator correct information with respect to the transaction and the tangible personal property, commodity, or service sold as described in section 39-26-105(3)(b), C.R.S., and paragraph (3)(c) of this rule; and
(iv)	The marketplace seller has either:
(A)	Executed a contract with the marketplace facilitator that explicitly provides that the marketplace facilitator will collect and remit Colorado state and state-administered local sales taxes on all sales subject to tax under article 26 of title 39, C.R.S.; or
(B)	Obtained a certification from the marketplace facilitator that the marketplace facilitator is registered to collect Colorado sales tax and will collect Colorado state and state-administered local sales taxes on all sales subject to tax under article 26 of title 39, C.R.S., made in or through the marketplace. The certification may take any form so long as the certification explicitly states that the marketplace facilitator will collect all state and state-administered local taxes applicable to sales in Colorado.
(b)	Licensing.
(i)	A marketplace seller that is not a multichannel seller is not required to obtain a retail sales tax license if the only way in which the marketplace seller offers its products and services for sale—and, in fact, sells its products and services—is through a marketplace facilitator’s marketplace under circumstances that would relieve the marketplace seller of liability pursuant to 39-26-105(1.5)(c), C.R.S., and paragraph (4)(a) of this rule.
(ii)	A multichannel seller that is doing business in this state as defined in section 39-26-102(3), C.R.S., shall apply for and maintain a sales tax license pursuant to section 39-26-103, C.R.S.
(c)	Recordkeeping. A marketplace seller must maintain adequate records of all facilitated sales and all direct sales. For any facilitated sale, this includes sufficient documentation to demonstrate that the marketplace seller is relieved of liability pursuant to section 39-26-105(1.5)(c), C.R.S., and paragraph 4(a) of this rule. A marketplace seller must annually collect sufficient documentation to demonstrate that the marketplace seller remains relieved of liability pursuant to section 39-26-105(1.5)(c), C.R.S., and paragraph 4(a) of this rule. For any sale by other means, this includes sufficient documentation to demonstrate that the marketplace seller has remitted the correct amount of tax for which the marketplace seller is responsible.
(d)	Refund Claims. Marketplace sellers may not claim a refund on behalf of a purchaser pursuant to 39-26-703(2.5)(b), C.R.S., with respect to any sale for which the marketplace seller did not collect tax from the purchaser.
(5)	Protest Rights. A taxpayer who receives a notice of deficiency or notice of refund rejection may protest the notice pursuant to section 39-21-103, C.R.S, to dispute the notice. Only the taxpayer to whom the notice was issued or the taxpayer’s duly authorized representative may file a protest. A marketplace facilitator may not protest a notice issued to a marketplace seller, regardless of whether the marketplace facilitator facilitated any sales at issue in the notice. Similarly, a marketplace seller may not protest a notice issued to a marketplace facilitator, regardless of whether any sales at issue in the notice were made by the seller.
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