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Rule 39-21-105.  Appeals and Exhaustion of Administrative Remedies.
Basis and Purpose. The statutory bases for this rule are sections 39-21-112(1) and 39-21-105, C.R.S. The purpose of this rule is to detail administrative requirements regarding a taxpayer’s right to appeal a notice of final determination to the district court.
(1)	General Rule. A taxpayer may appeal a notice of final determination issued pursuant to section 39-21-103, 39-21-104, or 39-21-104.5, C.R.S., to the district courts of Colorado within 30 days after the mailing of the notice of final determination.
(2)	Failure to Protest. Except as provided in paragraph (4) of this rule, a taxpayer must exhaust available administrative remedies with the Department before appealing to the district court. For either a notice of deficiency or a notice of rejection of refund claim, if within 30 days of the mailing of the notice a taxpayer fails to protest the notice and request a hearing or file a written brief requesting the executive director to reconsider the deficiency without a hearing, the taxpayer has failed to exhaust the administrative remedies available to them under the law and may not appeal the resulting notice of final determination to the district court pursuant to section 39-21-105, C.R.S. 
(3)	Appeal. If, within 30 days of the mailing of a notice of final determination by the executive director, a taxpayer does not appeal the determination pursuant to section 39-21-105, C.R.S., the final determination is no longer subject to judicial review. The 30-day period for filing an appeal is fixed by statute and cannot be extended by the executive director. Collection may then be enforced at any time within the collection periods provided by statute from the date of such assessment.
(4)	Exceptions. A taxpayer is not required to exhaust available administrative remedies before appealing a notice of final determination for either a notice of deficiency or notice of rejection of refund claim to the district court if: 
(a)	The taxpayer and the executive director make an agreement pursuant to section 39-21-103(4.5), C.R.S.;
(b)	The Department waives the exhaustion requirement in writing;
(b)	The issue requires resolution of another question of law that the agency lacks the authority or capacity to determine; or
(c)	When it is clear beyond a reasonable doubt that further administrative review by the Department would be futile because the Department is unable to provide the relief requested.
(5)	Nothing in this rule limits the authority of the executive director to compromise any civil or criminal case pursuant to section 39-21-106, C.R.S.
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